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The decision of Yeldham J of the Supreme Court of New South Wales at 
first instance found that the defendant carrier was not liable to the plaintiff, 
the endorsee under the bill of lading, for the loss of 700 cartons of Malaysian 
prawns inacontainer that was stolen while in thecustody of stevedores after 
discharge from the vessel. 

The plaintiff appealed to the Court of Appeal. The leading judgment was 
that of Kirby P, with Hope and Clarke JJA agreeing. 

K i rby  P's judgment in essence discussed the proper construction and 
approach to be adopted in relation to limitation and exclusion clauses. As 
the Hagxe Rules were held both at first instance and on appeal to have 
ceased to apply at the time of loss, they were not considered further. 

Kirby Pnoted that there was no dispute as to theappellant's assertion that 
the onus rested upon the respondent carrier to identify the cause of the loss 
of the goods and further, to show that it was a cause falling within an 
applicabLe and relevant exemption or limitation provision in the bill of 
lading. 

Kirby P reviewed at some length the authorities relating to the history 
and demite of the now dtscredited doctrine of fundamental breach. He 
noted t h e  decision of the Hlgh Court of Australia in Van der Strrrrn v 
Cihernetics (Holdings) Pry Litnited (1970) 41 AL JR 157, that court's recent 
unanimous judgment in Darlmgton Frttures Ltd v D ~ L O  Austruii~2 Pty LrJ 
(1986) 1 6  1 CLR 500, and the speech of Lord Diplock in Pizoto Prod~~crion 
Lrd v Securicor Tmnspart Ltd [I9801 AC 827 at page 851. 

Kirby P rejected the appellant's submission that questions of public 
policy could control the application of exclusion and limitation clauses in 
bills of lading, in support of which proposal the appellant referred to the 
disqentingview of Stephen & Murphy J J inPc~rrJuckson Stwcdt~ringPrjLtd 
v S ~ l r n o n ~ l  G' Spragpon iiiustrnliuj Pry Lrd (1978) t 39 CLR 231. 'Thc Privy 
(huncil h a d  rejected that approach in the appeal to it from the High Court 
in that case and had unanimously reaffirmed the decision in Kc;: %mianti 
Shippin: r=b Lra v ri ,Vf S~zrr~rth~c.a?'re & Cn LIC (Tb, ' ' E ~ ~ ~ : ~ ~ m r d ~ ~ n ' ' j  ! 19751 
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1nde:lling with factual matters, Kirby P reassessed at length the evidence 
on which Yeidharn J relied in coming to the conclusion that the container 
was in fact dischargcci in Sydney into the care and custody of Glebe Island 
Terminal\. While regarding the factual isrue as "finely balanced", Kirby P 
ultimately agreed with Yeldam J's conclusion. This conclusion was critical 
because the nature of the liabilit~. regime to be applied was determined by it. 
As a re~ult  of that finding, the Hague Rules became irrelevant and the court 
turned to consider clause 8<?'1 of the bill of lading. 

The appellant relied firstly upon an argurnent thar the loss or damage 
covered by clause Ei2j does not cover losses due to "non-delivery or mis- 
~lelivery", to which there is an explicit reference in clause 8i3\. The 
proposed construction was regarded as untenable: Kirby P referred to the 
width of the expression "loss or damage to or in connection with goods" in 
its ordinary meaning in this context and held that it was unfeasible to restrict 
it in accordance with the appellant's submic>ion. Secondly, Kirby P 
distinguished betiveen clause 8(2), which dealt with cases where there was 
no '.faultn in a carrier at all, in which ease it was exempted from liability, and 
claux 81 -3) which dealt with cases where, broadly put, there is fault on the 
part of the sub-contractor, in which c s e  the carrier's liability was limlted 
though nor excluded. Kirby Palsodismissed any submission thar there was 
ambiguity in the construction of the clauses in this regard. 

Klrbp I'ileclincd to accept a submission by theappellant that a shiro~vner 
1s liable under a bill of lading nor only for tht negligence of its herbants but 
also fcx its independent contraaors. Reference was made to Ricc.rstont~.lfeiI~ 
Cc Lrdv 1-~inru~hirr  Shipfivg Co Lrd 119611 AC 807. Kirby P declined, 
hotve\er, to extend this to cover the carrier's independent contractor in the 
prescnt case. Firstly and foremost, the <tructure and language of clause 
8f2)id) was "plainly against such a meaning". Secondly, Kic~crrrcnc .Clear 
was concerned primarily with obligations under the Hague Rules and, in 
particular, the obligation to exercise reasonable diligence to make a vessel 
\caworthy, which is a nun-delegable duty. Accordingly. its rertconing could 
ant he applied to the present case. 

Kirby I3rejeacd a submission by the appellant that, inorder to rely on the 
txclusion in paragraph 8i2)idj relating to the lack of fault or privity. the 
respttn~lent carrier had to show that the reference to "the carrier" in the 
closing words ofthat paragraph included a reference to agent< or contractorc 
such as stevedores. This was rejected both on the law and the facts. Kirby P 
referred to thc definition of "carrier" in the bill of lading whlch, although 
unhelpful. referred to the rcsponilent alone. Secondly, where it was 
intended that "carr~cr" should include independent contractors elsewhere 
tn the bill of lading, a specific provision was made. Thirdly, the relationship 
hctween clause 8f2;  and ( 3 )  already discussed, was further ground for 
limiting the meaning ol "carr~er" in clausc 8121:d) to the carrier itself 
sogether wirh iti cmploycc\. In \upport of it.: \ubmnsion: the appellant 
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drew the court's attention to a great ded of eviciencc relating to the 
terminal's allegedly inadequate security. However. the court held thar this 
could not be brought home to the carrier, particulnrl! in the light of the 
court'< constrr~ction of clause 8,2:id). Further, the court ivas not persuaded 
by an argument that carriers should maintain a continuing responsibility 
after discharge of goods onto wharves and into the care 3nd control of 
stevedores acting as independent contractors. In particulnr, the business of 
the carrier is to carry and this is completed when goods arc discharged. This 
of course could be varied in the light of anyespress contractual estencion of 
the period of responsibility, such as in a house-to-house bill of lading. 

The Court of Appeal, having arrived at the conclusion it did in relation to 
paragraph 8(2)id:), affirmed the judgment of Yeldham J. Kirby P did. 
however, go on to consider an alternative defence baqed on clause S(2.13) of 
the bill of lading. This defence was dismissed by Yeldham J on the basis that 
"delivered or made available for delivery" me:mt, in the context, delivered 
or made available to the appellant. It was undisputed thar tlic container was 
never delivered to the appellant. 

However, by reference to Darlitlgron Ftrrurrs, Kirby P decided in favour 
of the respondent on this ground. I-Ie felt that it would require a statutory 
provision or clearer langnage in the bill of lading to impose a continuing 
liability on the carrier beyond the point of discharge and concluded that, 
cven if the goods were not "delivered" as the paragraph contemplated. they 
had certainly been "made available for delivery" in the sense th:~t 
presentation of the bill of lading would require their dclircry to the owner. 

The appellant ha5 sought special leave to appeal to the High Court. 


