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I. INTRODUCTION 
P a r t  V' of the Marine Insurance Act 1909 (C'wlth) effectively 

deals with the rules of "constructive total loss". 

Loss, as such may be divided into 
- total loss;' 
- partial loss.' 

Totat loss can then be divided into 
- actual total loss;' 
- constructive total loss.' 

Partial loss can comprise three general areas 
- salvage, general average and particular charges;" 
- cargo - where the marks or identification are 
obliterated:' and 
- instances where repairs can be made, provided that 
repairs do not exceed the sum insuredR. 

11. ACTUAL AND CONSTRUCTIVE TOTAL LOSS 

Actual total loss is a material and physical loss whereas a 
constructive total loss may be considered as a commercial !ass." 

In t h e  case of Berger and Light Diffusers Pty Ltd v Pollock'" an 
actual total loss was held for cargo which had no value in the 
damaged state. 
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Again" - 
Constructive total loss has been compared with actual total loss as "commercial 
total loss is to physical total loss". In most cases constructive total loss is a 
conventional total loss based on arithmetical computahon. 

This was also held in the case of Moss v Smith" where the term 
"loss" was taken to lnclude damage or detriment." 

The effect of a constructive total loss is contained in section 67 of the 
Marine Insttrance Act - 

67. Where there is a constructive total loss, the assured may either treat the loss 
as a partlal loss, or abandon the subject-matter insured to the insurer and treat 
the loss as if it were an actual total loss. 

This certainly gives an option of possible business importance to an 
assured as to what type of loss may be claimed for. However, where 
notice of abandonment is given under material mistake as  to the facts. 
it is a nullity. This was well illustrated in Norwich Union Fire 
Insurance Society v Wm H Price Ltd " where the assured gave what 
purported to be, notice of abandonment.!' 

111. ABANDONMENT AND LOSS 

In marine insurance an assured may "abandon" the subject matter 
to the insurers and claim a constructive total loss. If the insurer 
accepts the abandonment, they pay a total loss to the assured and 
dispose of the subject matter a s  best they can for their own benefit. If 
the insurer refuses the abandonment. the assured may dispose of the 
subject matter and claim a loss equivalent to the insured value less the 
salvaged value.'" 

Where the assured claims for a constructive total loss. it is a 
condition precedent that he must abandon the subject matter so that 
the insurer may take the necessary steps to protect the insurer's 
interests.,' 

A vessel is said to be a constructive total loss ahen ~t 1s estlmatcd 
tha t  the cost of reparrlng it would exceed ~ t s  balue when repaired This 
en t~ t l e s  the assured to clarm the whole of the Insurance indcmnrty on 
abandoning the vessel ttontent.; and cargo) to the underwr~ters ' It 
still, however, has to be proved that the vessel 1s a constructive total 
1 oss 
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IV. CARGO A N D  HULL CLAUSES 

The constructive total loss clause in the "new A. B and C" Instltute 
Cargo Clauses is - 

13 No claim for Constructive Total Loss shall be recoverable hereunder unless 
t h ~  subject-matter insured is reasonably abandonedeither on account of its actual 
total loss appearing to be unavoidable or because the cost of recovering. 
reconditioning and forwarding the subject-matter to the destination to which it is 
~nsured would exceed its value on arrival. 

Under the Instttute Time Clauses, Hulls ' and the Institute Voyage 
A 

Clauses. Hulls a different approach is made In that - 
1 In ascertaining whether the vessel is a constructive total loss, the insured value 
shall be taken as the repaired value and nothing in respect of the damaged or 
break-up value of the vessel or wreck shall be taken into account. 

2 No claim for constructive total loss based upon the cost of recovery and, or 
repair of the vessel shall he recoverable hereunder unless such cost would exceed 
the insured value. In making this determination, only the cost relating to a single 
accident or sequence of damages arising from the same accident shall be taken 
into account. 

So that although the construct~ve total loss clauses in both the Cargo 
and Hull policies have the same t~t les ,  they differ in that" the cargo 
pollcy requlres the subject matter to be reasonab1.v dbandoncd, where- 
as in asccrtainmng whether the vessel is a constructive total loss under 
the Hull policy, a claim based upon the cost of recovery and repalr of 
the vessel must exceed the vessel's value after repalr 

The rules for constructive total loss can be shown by the loss flow 
chart which inter-relates the various clauses of the Marine Insurance 
Act dealing with loss. 

V. CONCLUSION 

Marine insurance is concerned principally with the two important 
factors of risk and loss. 

A total or partial loss is self explanatory. however, when a total loss 
situation is further divided into actual or constructive, the loss situa- 
tion becomes more complex. with such issues as abandonment and 
subrogation making the issues even more interesting. 

The f l o ~  chart provides a framework which illustrates some of these 
interesting and inter-related components of the Marine Insurance Act 

l Q Clause 19. 
20  Clause 17 
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