Criminal law on the high seas
Sir Harry Gibbs*

The following is the text of the F. S. Dethridge Memorial Address delivered to
the Maritime Law Association of Australia and New Zealand on 9 August 1988.

I am honoured by the invitation to deliver this address which com-
memorates Mr F. 8. Dethridge, an eminent Melbourne solicitor who was a
founder of this Association.

Itis somewhat surprising that during a large part of those centuries when
Britain really ruled the waves, the law of England relating to crimes on the
high seas should have been as difficult and obscure as it in fact was. One
reason for this lay in the fact that the philosophy of international law, which
was reflected in national laws, was developing and changing; another reason
was that for some purposes it was necessary to determine the limits of the
jurisdiction of the court of admiralty, which were not always clearly defined.
The position has not been made any clearer by the fact that one finds in
statutes and judgments a confusion between two different concepts. When
an individual is charged with a criminal offence allegedly committed on the
high seass, two different questions arise — first, did the criminal law which
created an offence of that kind apply at the place where the offence was
commuitted, and second, if so, did the court have jurisdiction to try it? To say
that a person committed a murder or a theft as sea — for instance on a boat,
an oil rig or an iceflow — is to make the assumption that some law applies
that has the effect that what would be murder or theft on land is also murder
or theft in that part of the sea. That question, which is the principal one,
concerns the ambit of the application of the criminal law but it has not
always been kept distinct from the secondary question of the extent of the
jurisdiction of the court before which the accused is brought. Where the
court before which the charge was laid was a colonial court, the position was
made more complex by questions concerning the application and effect of
Imperial statutes and the limits of colonial legislative power. Some of the
complexities of the law have been removed by comparatively recent
legislation in Australia, but as will be seen, echoes of some of the old doubts
persist.

Even the expression “the high seas” is not without ambiguity. The
common law did not recognize such a thing as a territorial sea. Originally at
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cornmon law the jury to try a criminal offence could be summoned only
from the county in which the crime occurred and the boundary of a county
stopped at low-water mark; it was said, in a case whose name suggests an
unequal contest, The King v 49 Casks of Brandy, ! that “no person ever heard
of aland jurisdiction of the body of a county which extended to three miles
from the coast”. The high seas therefore began at low-water mark, although
there have been different views as to whether low-water mark always
marked the commencing point of the high seas or whether waters between
high and low water at full tide were also included. The former is accepted as
the English (and therefore the Australian) rule? but the latter test has been
accepted in the United States.? Since that rule was established, international
law has recognized that the sea has zones for certain purposes — in
particular the territorial sea, the contiguous zone and the exclusive
economic zone — but all these zones are still regarded as included in the
higrh seas. However, ports, harbours and other waters, if within the jaws of
the land, were part of the county and so not part of the high seas. One test of
whether an area is within the jaws of the land is whether a person on one
shore could see what is being done on the other, but that test is not
necessarily exclusive. It is obvious from what I have said that the high seas
include foreign territorial waters. By astatute passed in the reign of Richard
II the jurisdiction of the Court of Admiralty was extended to include acts
done on British ships in foreign ports and rivers “where great ships
gemerally go”. Thus admiralty jurisdiction has been held to exist in respect
of offences on British ships respectively 35 miles up the River Garonne®and
docked in the port of Nassau.® However, it may be doubted whether internal
foreign waters of that kind may properly be described as the high seas.
“The fact that the boundary of a county was the low-water mark suggested
the conclusion that the realm itself stopped at low-water mark. It was finally
held by a majority of the High Court in the Seas and Submerged Lands Case®
that the boundaries of the former Australian colonies ended at low-water
mark and that the states have no sovereignty or proprietary rights in respect
of the territorial sea. Sir Ninian Stephen and I dissented from that
conclusion but it must be taken to be correct. The consequence for present
purposes is that the criminal laws of the states will apply to the waters within
three miles of the coast only if those laws are intended to have, and can
validly be given, an extra-territorial operation. There was in the nineteenth
century a conflict of opinion regarding the power of legislatures — even
supreme legisiatures such as that of Great Britain — to give criminal
legrislation an extra-territorial operation. So far as the Parliament of Great
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Britain is concerned, these doubts have disappeared. It is now settled, that
(to use the words of Lord Diplock), “‘the Parliament of the United Kingdom
has plenary power, if it chooses to exercise it, to empower any court in the
United Kingdom to punish persons present in its territories for having done
physical acts wherever the acts were done and wherever their consequences
took effect.””” Indeed, as Lord Wilberforce has said, “the power to legislate
as regards territorial waters is perfectly general and unlimited.”’® In the case
of subordinate legislatures, such as those of the colonies, the theory that
there was no power to enact laws having extra-territorial effect was firmly
asserted in some cases, but the more modern rule was that extra-territorial
legislation will be valid if there is a relevant connection between the person
or thing on whom the legislation operates and the territory or state, Section
2(1) of the Australia Act 1986 declared that the legislative powers of the
Parliament of each state include full power to make laws for the peace, order
and good government of that state which have extra-territorial operation. It
seems to me to be clear enough that even before the passage of the Australia
Act 1986 a state had power to make criminal laws which took effect in the
territorial waters off their shores. The very fact that those waters are the
coastal waters of the state provided a nexus with the state sufficient to render
valid criminal laws operating within those waters. This view is supported by
Pearcev Florenca® where the High Court upheld a law of Western Australia
which made it an offence for a person to have undersized lobsters in his boat
within three miles of the Western Australian coast, but opinions have
differed on the subject.’® Power to make an extra-territorial law is one thing;
the intention of the legislature that the law should have an extra-territorial
effect is another. Before the legislation of a state can be held to be operative
in the coastal sea, it must appear expressly or by necessary intendment that
it was intended so to operate. Sometimes there can be little doubt, e.g. a
regulation expressly governing conduct on the jetty at Green Island was
clearly enough intended to apply to conduct on the jetty below low-water
mark and such a regulation was held to be valid.!! The criminal legislation of
all the states now contains a sufficient indication of intention to apply
extra-territorially in the coastal sea. Whether that intention has been validly
effected is a question to which I shall return.

The trial of offenders for crimes committed on the high seas was
originally exclusively within the jurisdiction of the admiral. A course of
legislation commencing in the reign of Henry VIII and ending in the
nineteenth century produced what has been described as ‘‘the simple result
that all crimes committed at sea can be tried before any court in England,
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otherwise competent, before which the offender can be brought, or before
any Supreme Courtina colony”.'? As will be seen, the resultis not quite as
s imple as that statement may suggest. It is necessary to refer to some of the
s tatutes by which that result was achieved since they are still in force in the
states. Section 4 of the Australian Courts Act 1828 conferred on the
Supreme Courts of New South Wales and Van Diemen’s Land (and hence,
derivatively, on those of Queensland and Victoria when those courts were
created) jurisdiction to try crimes committed by the master or crew of 2
British ship or by a British subject on the sea or elsewhere where the admiral
had jurisdiction or in certain islands of the Pacific not subject to any
European state.

The crimes were those made such by English law and the punishments
wrere those fixed by English law. No similar provision was made in respect of
the Supreme Courts of South Australia and Western Australia. However, a
more general provision, the Admiralty Offences (Colonial) Act 1849
conferred on all colonial courts (including inferior courts) jurisdiction to try
alloffences committed on the high seas or elsewhere within the jurisdiction
of the admiral. On conviction the offenders were to be punished as if the
offence had been committed and the offenders had becn tried in England.
T hat situation was altered by the Courts (Colonial) Jurisdiction Act 1874
wrhich provided that the offender was to be punished as if the offence had
been committed within the colony or, if the crime was not one punishable
under the law of the colony, he was to receive such punishment as would
most nearly correspond to the punishment to which he would have been
liable if the crime had been committed in England.

These Acts conferred the necessary jurisdiction on the colonial courts but
they did not extend the ambit of the legislation of either England or the
colonies to those places on the sea where the offences were committed. That
result had been achieved by the Offences at Sea Act 1799 which provided
that —

all and every offence and offences, which, after the passing of this Act, shall be
committed upon the high seas out of the body of any county of this realm, shall b.e and
they are hereby declared to be, offences . . . liable to the same punishments respectively,
as if they had been committed upon the shore.
The legislation whose ambit was thus extended was of course that of
England.

“The jurisdiction of the admiralty, and hence of the colonial courts, did not
extend to all offences at sea. Notwithstanding the generality of the language
of some of the statutes to which I have referred, it is usually supposed that
adimiralty jurisdiction is confined to ships. It may therefore not extend to
the case of a killing committed by someone swimming outside territorial
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waters (eg after a wreck or during a diving expedition)!? although
jurisdiction has been assumed where the mate of a British ship flung the
captain overboard, causing his death in the sea.!* The jurisdiction of the
admiralty does not apply to fixed structures erected in the sea-bed!* and
accordingly it was held in England in 1968 that it was not an offence for a
man to shoot at police from a disused aircraft tower in the sea.’s The
admiral’s jurisdiction at first extended only to acts done on British ships,
although it did not matter whether the persons on those ships were English
or foreign. English criminal law was taken to apply to acts committed on
board a British ship wherever it was; for this reason a British ship has been
metaphorically described as a ““floating island” or an “‘ambulatory
province” although those descriptions cannot be taken literally.!? It was
held by a narrow majority in the leading case of R v Keyn'® that except in the
case of piracy the admiral bad no jurisdiction (and consequently the
common law courts had no jurisdiction) to try a foreigner for an act
committed on a foreign ship on the high seas even though within the 3-mile
limit. In that case the German master of a German ship was convicted of
manslaughter after his ship had, as a result of his negligent navigation,
rammed a British ship within three miles from the shore of Dover, killing
many of the passengers. It was held that the English court had no
jurisdiction since a foreigner on board a foreign ship on the high seas is liable
to the law of the foreign ship only. An argument that the offence had been
committed on the British ship because the passengers on that ship were
killed was rejected.

As a result of this case the Territorial Waters Jurisdiction Act 1878 was
passed. The Act extended the admiral’s jurisdiction to all indictable
offences committed within “‘the territorial waters of Her Majesty’s
dominions”, whether or not the offender was a British subject or on board a
British ship. It did not expressly extend the ambit of English law but must
have been intended to apply English law if that was not already applicable.

Two further statutes which conferred jurisdiction on English and colonial
courts also failed to make clear whether they intend to extend the ambit of
the law as well as to enlarge jurisdiction. Section 686 of the Merchant
Shipping Act 1894 gives jurisdiction —

where any person, being a British subject, is charged with having committed any
offence on board a British ship on the high seas or in any foreign port or harbour or on
board any foreign ship to which he does not belong, or, not being a British subject, is
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charged with having committed any offence on board any British ship on the hig}x seas

and that person is found within the jurisdiction of any court in Her Majesty’s

dominions, which would have had cognizance of the offence if it had been committed on
board s British ship within the limit of its ordinary jurisdiction . . ..

It has been held by the House of Lords that this section does have the
effect of rendering applicable to the sea a law which would not apply there of
its own force. In R v Kelly,'? British subjects on a Danish ship on the high
seas had committed acts of vandalism which would have amounted to
offences against the Criminal Damage Act 1971 (UK) if that Act had had
extra-territorial operation. It was held that the Act did not have extra-
territorial operation but that the word “offence” in section 686 means anact
which if done in England, Wales or Scotland would be an offence, with the
consequence that the offending act out of the jurisdiction is treated as an
offence within the jurisdiction. It was also held that the passengers did not
““belong to the ship” within the meaning of the section.

A further section of that Act, section 687, gives jurisdiction in respect of

all offences against property or person committed in or at any place either ashore or
afloat out of Her Majesty’s dominions by any master, seaman, or apprentice whoat the
time when the offence is committed is, or within three months previously has been,
employed in any British ship .. . .
“The predecessor of this section was held to give jurisdiction in the case of Rv
Dudley and Stevens,» where seamen who were facing starvation killed and
ate the cabin boy who was with them in a ship’s boat after the ship had been
wrrecked.

These provisions which remain unrepealed so far as the states are
concerned, have had curious consequences. In William Holyman and Sons
PryLtdv Eyles® the defendant, a Tasmanian company, was charged at petty
sessions in Tasmania with cruelty to animals. The charge was laid under a
T asmanian Act. Horses which the defendant had been conveying across
Bass Strait in a vessel conceded to be a British ship had been injured (and in
some cases killed) when the ship experienced rough weather beyond
territorial waters. On appeal by way of re-hearing it was held that an offence
against Tasmanian law was not maintainable but that under the Admiralty
Offences (Colonial) Act 1849 the defendant should be convicted of an
o ffence against an English statute which had been passed in 1911 and which
deealt with cruelty to animals. It was further held that under the Courts
(Colonial) Jurisdiction Act 1874 the punishment should be that provided by
the Tasmanian statute.

That case was approved by the privy Council in Oteriv The Queen.?* Two
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naturalized Australian citizens were charged with stealing crayfish pots and
tackle on a vessel on the high seas about 22 miles from the coast of Western
Australia. The vessel, a fishing boat, was not registered under the Merchant
Shipping Act as a British ship. The judgment states that it was conceded
that the criminal law of Western Australia did not extend beyond the
territorial boundaries of the state and was not applicable at the place 22
miles from the coast where the offence was allegedly committed. The
judgment further remarks that the legislative power of the Commonwealth
does not extend to criminal law. The fact that this remark was patently
incorrect and that the concession may have been rather too wide does not
affect the reasoning by which their Lordships concluded that the criminal
law of England, in the form of the Theft Act 1968, was applicable to the case
and that the Western Australian court had jurisdiction. Those conclusions
were reached by the following steps. First, the ship, although not registered
under the Merchant Shipping Act, was a British ship because it was owned
by British subjects within the meaning of the British Nationality Act 1948.
Secondly, the criminal law of England extends to all British ships on the
high seas. The Offences at Sea Act 1799 is ambulatory in its effect, with the
consequence that when a new offence in English law is created by a statute of
the United Kingdom Parliament it #pso facto becomes an offence if it is
committed on a British ship unless the extension of the statute to such a ship
is excluded by express words or necessary implication; such an implication
could not be drawn from the fact that the Theft Act does not apply to
Scotland or Northern Ireland. Thirdly, the offence was within the criminal
jurisdiction of the admiralty and was therefore within the jurisdiction of the
criminal courts of Western Australia by reason of the Admiralty Offences
{Colonial) Act 1849. Fourthly, by section 3 of the Courts (Colonial)
Jurisdiction Act 1874 the punishment was the same as if the offence had
been committed within Western Australia.

Thus the jurisdiction of an Australian court, and the law which it was to
apply, were defined by English statutes which did not of their own force
apply in relation to Australia; on the other hand the jurisdiction given to the
Australian court was wide enough to enable it to try persons for crimes
committed on a British ship anywhere on the high seas throughout the
world.

No doubt it was this decision that led the Commonwealth and the states to
agree upon a legislative scheme put into effect, so far as the Commonwealth
is concerned, by the Crimes at Sea Act 1979, the Coastal Waters (State
Powers) Act 1980 and the Coastal Waters (Northern Territory Powers) Act
1980.

The first of those Acts extends the criminal law of the states and
territories so that they apply to certain acts at sea. For simplicity Ishall refer
to the operation of the Act as regards state law although it has a similar effect
in relation to the law of the Northern Territory. For the purposes of the Act
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it is no longer relevant whether aship is a British ship — the distinction now
is between Australian ships and ships that are not Australian, which the Act
calls foreign ships. The criminal law of a state is applied in relation to
anything done on or from an Australian ship connected with that state, if
when the act was done either the ship was in a foreign country or its last
place of call was in a state or the Northern Territory and its next place of call
wras intended to be outside that state or the Northern Territory or if its last
place of call was in an external territory or a foreign country (section 6(1),
(3)). The necessary connection with the state may be provided by the fact
that it was registered or licensed or had its base of operations there, or by
other circumstances (section 6(2)). In these situations the law to be applied
w-ill not always be that which is most convenient, eg a person who commits
a crime on a ship registered in New South Wales sailing from Adelaide o0
Perth will, if charged in Perth, be tried there according to New South Wales
law. The criminal law of a state will also apply in relation to an act done on or
from a foreign ship at a time when the ship is outside the territorial sea of
Australia, by an Australian citizen whose domicile or last place of residence
wras in that state and who is not a member of the crew of the ship (section 8).
More controversially, from the point of view of international law although
valid in Australian law, are provisions that relate to foreigners on foreign
ships. The criminal law of a state is applied to anything done on or from a
foreign ship at a time when the ship is outside the territorial sea of Australia
or any other country in the course of a voyage to Australia or an external
territory, or when the ship is engaged in fishing in the Australian fishing
zone outside the territorial sea (section 7). The law that is applied is the
criminal law of a state which the person who did the act enters or is brought
into (section 7(3)); it is thus a matter of chance which state law will
ultimately apply. All those provisions are extended to the survivor of a
wrreck or the sinking of a ship which answers any of the foregoing
descriptions (section 6(1)(b), 7(1)(b), 8(b)). The provisions so far mentioned
do not apply to a crime on a fixed structure such as an oil rig, but the
criminal laws of a state are applied to acts done in the adjacent area of that
state, as defined in the Petroleum (Submerged Lands) Act 1967, if those acts
rezlated to the exploitation or exploration of the continental shelf or affected

amny person who was there for that purpose (section 9). The state criminal
laws would thus be applied to the sabotage of an oil rig or the murder of

someone working there if the rig was in an adjacent area of that state.

Further, the criminal laws of a state may be applied by regulation to other

off-shore areas outside the territorial sea but adjacent to the state (sections
10,11). Jurisdiction is not expressly conferred on state courts by the Act but

if necessary the provisions of section 68 of the Judiciary Act would confer

thie necessary jurisdiction.

It will have been seen from what I have said that the Crimes at Sea Act of

thre Commonwealth does not apply state law to all acts done within the
coaastal waters of the state, which roughly means the sea within the 3-mile

Criminal law on high seas 11

limit adjacent to the state. By the Coastal Waters (State Powers) Act 1980
the legislative powers of the states were extended to make such laws as could
have been made if the coastal waters were within the limits of the state, laws
with respect to mining, ports and other installations within an adjacent area
and certain laws with regard to fisheries in Australian waters beyond coastal
waters (section 5). After that Act was passed, but before it was proclaimed to
take effect, all the states except Queensland enacted uniform legislation
extending the criminal laws of the state to acts committed (whether or not on
or from a ship) at a place within the coastal waters, or on or from an
Australian ship (or by a survivor of its wreck or sinking) outside the
territorial sea but on an intrastate voyage.2 The Northern Territory passed
similar legislation. Queensland had, by an amendment to the Criminal Code
in 1976, applied the laws of that state to any person connected with
Queensland who does an act within 200 miles of the coast or to any person
who does an act within 200 miles of the coast that affects a person or
property connected with Queensland (section 14A). A similar provision was
inserted in the Western Australian Code.

It would be too optimistic to think that this combined legislative effort of
the Commonwealth and the states has removed all the difficulties created by
the old Imperial laws. In the first place, although the Parliament of the
Commonwealth has had power to repeal any English statute in so far as it
applies to Australia since the Statute of Westminster, it did not exercise that
power by the Crimes at Sea Act, On the contrary, it declared that the Act
was “not intended to exclude the operation of any provision of 2 law in force
in a State or territory in so far as that provision is capable of operating
concurrently with the provisions of the criminal laws in force in the States
and territories as applying by virtue of this Act” (section 15). Questions may
arise as to whether the Imperial Acts can operate concurrently with the
Crimes at Sea Act in a situation not covered by the latter Act, eg has a state
court still jurisdiction over a crime committed on a British ship which is not
an Australian ship and is on a voyage from, say, Suva to Singapore?

Such questijons may prove to be merely hypothetical, but a more serious
constitutional issue arises in relation to the state legislation. Before the
passage of the Australia Act 1986 a state Parliament was not competent to
pass legislation which was repugnant to (ie inconsistent with?*) English
legislation which extended to a state by paramount force, ie legislation
which became part of the state law because it was intended to do so and not
merely as part of the general law of England which was the birthright of
those who settled the colony. The Australia Act has provided (by section
3(2)) that no state law made after the commencement of that Act shall be
void or inoperative on the ground of repugnancy to English law, but that

2 The NSW Act is the Crimes (Offences at Sea} Acr 1980,
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