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4. COMMENTARIES AND CASE NOTES 

WESTPAC BANKING CORPORATION V. COMMMON- 
WEALTH STEEL COMP.4NY LIMITED AND ANOTHER 

Westpac Banking Corporation I*.  Comrnon~ealth Steel Co. Ltd 
and Others, a decision of Mr Jirstice Rogers in the Commercial 
List o f  the Common Law Division of the Suprenze Court of New 
South Wales [I9831 1 N.S.W.L.R. 735; Westpac Banking Cor- 
poration v. Cornmonwealtlz Steel Companv Limited and Anor, 
a decision of Mr Justice Yeldharn in the Con~ntercial List of  the 
Common Law Division of the Supreme Court o f  New South Wales, 
unreported, 21 October 1983. 

In two interesting related and recent decisions of the Supreme Court 
of New South Wales a number of obscrvations were made as to bills 
of lading evidencing the shipment of goods and what ccvnstitutcs 
"shipped on board" bills of lading. 

The cases arose as a result of a dispute between two banks in 
respect of a payment under a documentary letter of credit. The facts 
are relatively simple: the South Carolina National Bank at the request 
of its curYtomer, the National Railway Utiliqation Corporation ( a  
company carrying on business in South Carolina in the United States 
of America), issued an irrevocablc documentary letter of credit in 
favour of an Australian beneficiary, the Commonwealth Steel Com- 
pany Limited. It  was to be available against a sight draft of the steel 
company accompanied by certain specified documents including a 
full set of clean on board bills of lading made to its order. The terms 
of the documentary letter of credit provided that the American bank 
would honour upon presentation drafts drawn (and held by specific 
bona fide holders) and documents presented under the letter of credit, 
provided they complied with its terms. The documentary letter of 
credit was subject to the 1974 Revision of the International Chamber 
of Commerce's Uniform Customs and Practice for Documentary 
Credits. The steel company negotiated the drawing under the docu- 
mentary letter of credit with the (then) Bank of New South Wales. 
The American bank rejected this negotiation because it considered 
that the bills of lading did not meet the requirements of the Uniform 
Customs and Practice for Documentary Credits and, in particular, 
that the bills did not conform to Article 20(b) thereof.' 
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The set of three bills of lading issued to the shipper by the shipping 
l ine  appeared to have been prepared by the same means at the same 
time. The bills of lading showed 

Sydney as the place of receipt for shipment: 
Melbourne as the intended port of loading; 
Charleston in the United States of America as the port 
of discharge; and 
the intended vmsel and boyage as "V. 42 Columbus 
America". 

T h e  remainder of the bill of lading was described by Mr Justice 
Yeldham in the second of these two cases, in the following way: 

In  about the middle of the bill of lading, and in the same 
purple typing as the particulars . . . [described above] . . . 
and as the description of the cargo appearing on the face of 
the document, are the words "Shipped on Board" and 
below them, with a double space intervening, the words 
"Freight Prepaid". The date "29 Jan. 1980" was later 
stamped in the double space; the words "loaded on board" 
were affixed by means of a rubber stamp: the document 
is dated 29th January. 1980; the alterations and additions 
were later initialled on behalf of Newcastle Cargo Service3 
Pty Ltd which was the ship's agent: and the latter signed 
the bill5 at Newcastle on 29th January, 1980 "For and on 
Behalf of the Masters and O ~ n e r s " . ~  

The Australian bank sued Commonwealth Steel Company Limited 
a n d  the American bank in the Supreme Court of New South Wales, 
while the :tee1 company filed a cross-claim against the American bank. 

In the first of the two cases here under discussion Rogers J. made 
three significant findings. First, that Part 10 rule 2 (b )  of the Supreme 
Court  Rules 1970 (N.S.W.), requiring an applicant for an order for 
service outside the jurisdiction to show that there is a prima facie 
case against the foreign defendant, had been satisfied. In so coming 
t o  this conclusion Rogcrs J. noted that the plaintiff Australian bank 
a n d  cross-claimant steel company aould have to show compliance with 
Article 20(b)  of the [Jniiorrn C z t ~ t o ~ u ~  trnd Practice for Docztmenfary 
Credit? and in relation to this Article the words "shipped on board", 
which appeared in typing on the bill of lading, arc "capable of satis- 
fying the call [in Article 20(b)] for 'words indicating shipment on a 
named vessel' ".3 

Secondly. Rogers J. considered that, by rewon of Part 10 rule l ( i )  
of the Supreme Court Rules 1970 (N.S.W.), the test for determining 

-" Wcktp:tc I3:tnkiii~ Gorpciraiion v. Cornrnonwc~!th Srecl Company Limited 
and Ano:hcr, Commercial t i c &  ol thc Common LJW Divi-ion of rhe Suprcme 
Court of %c.x Sou!h Wdcs, i l~rcyorie4.  21 Ociobcr 1953. pp. 2-3. 

Cl'c~:pac Pr.*kinr Corporotr'ov v. C~tnmo?~n.i.iiirh Sfit! Co. L:d [I9831 I 
N.S.W.1. R. 7 3 5 ,  738. 

whether originating process can be served outside the State is, in 
the words of Adam J. in Richardson v. Tiiter, "whether if he (the 
foreigner) had been within the jurisdiction he would hake been 
properly sued with the other defendant within the jurisdiction."' 
Furthermore, Rogers J. made it clear that the rule does not require 
that the liability alleged of the person to be serked outside the juris- 
diction be joint with or alternative to that of a person in the 
jurisdiction. In arriving at  these conclusions Rogers J. choose not to 
follow the decision of Angus & Coore Pty Ltd v. Qnnta~  Ai~wa>s 
Ltd" where it had been held that 

service outside the jurisdiction may be permitted only where 
two or more parties are under a joint liability. one or more 
of them being within the jurisdiction and the other or others 
of them being outside it, or. to cases where two or more 
defendants, at least one being within the jurisdiction or  
otherwise amenable to the jurisdiction, are sued in the alter- 
native and there is genuine doubt as to vchich, if any, was 
liable for the plaintiff's damage.a 

Thirdly, in the context of a discussion on Part 10  rule l ( e )  of the 
Supreme Court Rules 1970 (N.S.W.) - which provides, inter nlia, 
that originating process may be served outside the State where the 
contract the subject of the proceedings was made in New South Wales 
- it was observed that the object of the issue of a documentary letter 
of credit was to create a type of currency (b) permitting a bill of ex- 
change or draft to be drawn under it and negotiated) and, thus. it 
cannot be said that an offer constituted by an irrecocable documentary 
letter of credit is accepted only when payment is sought from the bank 
which issued the credit. Furthermore, the time at which an offer in 
the form of an irrevocable documentary letter of credit is accepted is 
when the letter of credit is communicated to the bene f i c i a~  or when 
it is drawn upon. 

In the seeonc' of the two decisions. Yeldham J., in determining 
whether the bill of lading at the heart OF the dispute was a "shipped 
on board" bill as the Australian bank and steel company submitted 
it was or whether it was a "received for shipment" bill as the American 
bank argued it was, considered the operation and effect of Article 20 of 
the Uniform Customs and Practice for Doczrnzentary Credits against 
the background of. in particular, the Hague Rules. In  this regard, 
Yeldham J. found that it is clear that 

Article 20 of the Uniform Customs and Practice for Docu- 
mentary Credits was drafted with a recognition of the distinc- 
t~on,  which clearly appears in Article TI1 rule5 3 and 7 of 

4 119601 V.R. 578, 579 
"119791 2 hl S U L R 3% 103 
W o t e  3 rirpra, 739 



klL.4iZNZ Journal 

the Hague Rules, between bill of lading issued when goods 
are received into the charge of the carrier but have not been 
shipped on board, and the siuation, after they are so shipped, 
when either a "shipped" bill is to be issued or alternatively, 
if a bill of lading complying with rule 3 has earlier been 
issued, it is to be noted in accordance with rule 7.7 

3lr Justice Yeldham also found, upon examining the face of the bill 
of lading, that at the time it was signed by the ship's agent the words 
"Shipped on Board . . . Freight Pre-Paid" were already on it - these 
words did not constitute a notation. Thus, although the original printed 
form of bill of lading in this instance was a "received for shipment" 
bill, at the time it was presented to the issuer of the irrevocable docu- 
mentary letter of credit - that is, the American bank - it was a 
"shipped on board" bill of lading. 

The outcome of any appeal from the decision of Mr Justice Yeldham 
will be awaited with interest. 

- Note 2 siipru, 11 


