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3. ARTICLES AND PAPERS

THE LAW IN A CHANGING MARITIME AND COMMER-
CIAL WORLD — THE FRANK STEWART DETHRIDGE
MEMORIAL ADDRESS 1983

By THE HON. MR JUSTICE D. A. YELDHAM

Mr Justice Yeldham, a judge of the Supreme Court of New South
Wales and the Admiralty judge in New South Wales, delivered
the stimulating address, reproduced below, at the Tenth Annual
General Meeting and Conference of The MLAANZ at Sydney
on 26 September 1983. The address considered the technological
and scientific developments which are affecting the maritime,
commercial and legal world in which we live and work.

You do me great honour by your invitation to deliver this address to
such a distinguished gathering in memory of one who was a great man
and a great lawyer. I knew him but little, although he and his partners
on some occasions were brave enough to brief me, either directly or
vicariously, when I was at the Bar. His name and his reputation are,
of course, well known to all who have any association with maritime
and commercial law. He was the first President of your Association.
Like most of you, and like myself, he was brought up on the Hague
Rules and for most of his professional life he had, no doubt, not ex-
perienced what has been aptly called the “container revolution™ with
its attendant advantages and problems. For him, questions of integ-
rated or combined transport systems, superships, modern problems of
potlution, Mareva injunctions and the like were mainly things of the
future.

The first container ship, “The Fairland”, made its appearance in
1966. In the intervening period some hundreds of vessels, either
wholly or partially devoted to the carriage of containers, have regu-
larly sailed the important sea routes of the world, bringing with them
problems not dreamed of a quarter of a century ago. In these circum-
stances it is, I hope, not inappropriate for me to speak to you today
about the law in a changing martime and commercial world. I will do
so without attempting to solve any of the problems to which 1 will
refer. It would be presumptuous of me to offer solutions because the
problems are ones which have been discussed time and again at gather-
ings such as this and at international conventions with a view to finding
answers to at least some of them. Frank Dethridge, had he been alive
today, would undoubtedly have come to grips with many of them and
would have aided the search for solutions. Hence, I make no apology
for touching somewhat briefly upon a number of topics which, in the
last part of this century, and for much of the next, will engage the
attention of those concerned in the affairs of the maritime and com-
mercial world, whether lawyers or not.
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It was, at least in part, the problems attendant upon containerisation
and combined transport operations, together with the opinions of many
engaged in shipping that the Hague Rules have been responsible for
much confusion and uncertainty, that in February 1968 produced the
Visby amendments (which take their name from an ancient port, the
capital of the Swedish island of Gotland in the Baltic Sea), to be
followed ten years later by the convention prepared by the United
Nations Commission on International Trade Law in Hamburg, known
as the Hamburg Rules.

The Hague-Visby Rules, which have yet to be adopted by the major-
ity of countries, attempt to make provision for the economic and
technological changes which have taken place in the last fifty years, as
is pointed out in some detail by Mr James Donovan, then the President
of the Maritime Law Association of the United States, in a paper which
he delivered to the Bill of Lading Conventions Conference in New
York in November 1978. One of the matters to which they are directed
is the problem, to which I will return, of the package limitation con-
tained in Article IV rule (5) of the Hague Rules in its application to
containers. It was not until June 1977 that the necessary ten ratifica-
tions or accessions had been obtained so that the rules might come into
operation. Australia has not yet adopted them.

The Hamburg Rules of 1978 provide the third convention regulating
international carriage of goods by sea and they are yet another attempt
to reconcile the various political and commercial interests and problems
of today.

It is plain that as the world we live in becomes more unsettled, as
new countries emerge, as technological advances and new discoveries
in the sea-bed occur with ever increasing rapidity, as its mineral re-
sources become increasingly accessible to exploitation, as new and
larger means of carriage by sea become common place, the law, whether
customary law, law embodied in treaties or the common law and the
statute law of individual nations, must adapt itself so that order and
not chaos will prevail. The changing law must respond to the changing
seas of a changing world. Among the changes with which it must deal
are ones arising from the increased insistence by many nations, and
especially those which have emerged in the last quarter of a century,
on the economic importance of their coastal and off-shore resources;
from similar demands made by countries with little or no direct access
to the sea; and especially from new developments in science and tech-
nology which manifest themselves, for example, in the increasing pro-
duction of petroleum on the continental shelf, the improvement of
drilling and mining apparatus, the acceleration of construction of fac-
tory ships, superships, hovercraft and the like and in the increase of
marine pollution.
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CONTAINERS

Mr W. D. Angus, the Chairman of the Canadian Maritime Law
Association Sub-committee on Containers, wrote in 1968,! that “[n]o
technological advance since the steamboat has had such a resouding
impact upon the patterns and movement of international trade as has
the modern land-bridge concept brought about by ‘containerisation’.”
The same revolution, as Mr Angus observed, has brought not only
great benefits but considerable problems which those engaged in the
formulation of international treaties, as well as courts and lawyers
generally, are endeavouring to solve and with which they will have to
be concerned for many years to come.

Some of the problems which he foresaw in 1968 concern the effect
of the container revolution on the basic principles of the Hague Rules;
the wide variation in the respective liabilities of land and sea carriers;
and difficulties arising from the common and convenient practice of
carrying containers on deck because of Article 1(c) of the Hague Rules
which excludes cargo expressly designated for carriage on deck from
the Rules, with the consequence that ship operators are free to stipulate
rigid non-responsibility clauses in relation to it. Other matters he refers
to are the effect of containers stowed on deck upon a ship’s seaworthi-
ness; the fact that containerisation has removed from the ship operator
his traditional control over the vital function of stowage within con-
tainers, leading in turn to a demand for the shifting to the shipper of
the responsibility for safe, proper and seaworthy stowage of goods in

- containers; the fact that once goods are stowed inside a container

which is locked and sealed, the ocean carrier’s only means of checking
loss or damage or the quality of the stow is the external condition and
appearance of the container itself; the operation of “Himalaya™ clauses,
where rail and truck carriage of containers by combined transport op-
erators takes place, with vast networks of agents and sub-contractors
involved; problems concerning customs laws and regulations; the need
for a workable negotiable document acceptable to financial institutions:
new insurance problems involving, at least in some cases, the issue of
“insured” or “guaranteed” bills of lading. such problems being largely
related to the fact that containerisation has effectively moved the end
of a ship’s tackle from the seabord to points further inland and that,
hence, the risks involved in shipment are no longer strictly maritime
risks; further insurance problems arising out of the cover of the actual
containers themselves with wide variations in their life, type and size:
and a host of other contentious issues and problems with which, no
doubt, you will all be familiar.

One of the most vexed questions which the advent of containerisation
has produced is the unit limitation of liability, for which Article IV(5)

TW. D, Anzus, “Legal Implications of “The Container Revolation” in Inter-
national Carriage of Goods', {1968} 14 McGill L, 7. 395,
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of the Hague Rules provides. The carrier’s Hability is limited to a sum
certain for each “package or unit” of cargo damage, a phrase which was
expanded in the 1936 United States version of the Rules to relate to a
“package ... or ... customary freight unit”.> Unfortunately, neither
convention defined these terms, which envisaged shipment in boxes,
bales and bags and are obviously inadequate or inapplicable in the case
of shipments of huge containers or bulk cargo shipped in the massive
bulk carriers of the 1980s. As Mr Donovan, in the paper to which
T have earlier referred, so aptly pointed out, the interface of the late
twentieth century technology and early twentieth century commercial
concepts has, thus, raised complex issues which bring into question the
fundamental assumptions and indeed the justice of the compromise
contained in the package limitation in the Hague Rules. This was
originally conceived as a benefit to the cargo interests which had pre-
viously been the victims of bill of lading clauses which authorised
extraordinarily low recoveries for cargo damage or else exonerated the
carrier entirely for damage occasioned by its fault. There is a host of
judicial decisions, most of them in the United States of America, posing
different solutions to the question of whether the “package or unit”
is the container as a whole or the individual packages contained inside
it

It is reasonably clear that a “package” in English law refers to
goods which have undergone a sufficient degree of packing to be re-
ferred to as a package. This is made plain by English legal authorities
of respectable antiquity. An example would be a container stuffed
with goods. However, the meaning of “unit” in the Hague Rules has
been hotly debated on countless occasions. The majority of writers
prefer different meanings such as — a shipping unit, a freight unit or
certain combinations, permutations or variations of the shipping unit
and freight unit concepts. The one conclusion that now can be stated
with reasonable confidence is that an English court would be unlikely,
following the decision of the Supreme Court of Canada in Falconbridge
Nickel Mines v. Chimo Shipping,® to apply the “freight unit” concept
to an unpacked article or piece of goods such as an unpacked tractor.
I will not weary you with the various cases which have been decided,
especially in the United States of America, in an endeavour to grapple
with this important problem raised by the “container revolution”. In
an appendix to this paper I will set out a number of journals and other
works which give easy access to most of the decisions.

I recently turned up an old opinion I had written in 1971, when
I was a member of the Bar, upon this very problem, where I had
occasion to review a few of the cases which had by then been decided.
I concluded, no doubt quite unhelpfully to those who briefed me,
that it was not possible to be dogmatic in relation to any conceivable

2U.S. Carriage of Goods by Sea Act 46 1U.S.C. sec. 1304(5).
5119731 2 Lloyd's Rep. 469.
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situation so far as the “package” limitation was concerned and that
the question in each case appeared to be one of fact and degree
depending wpon whether or not the container is one delivered to the
carrier by the consignor filled with the latter’s goods or whether it
is the carrier himself who, having received various items of cargo
from various shippers, packs them all into containers, I have said
enough to indicate that the problem is a vexed one and one with
which the law must continue to deal at least until the recent Rules
are adopted or new ones enacted.

The Hague-Visby Rules, as finally adopted in 1968, deal specific-
ally with package limitation problems and provide that the packages
which are enumerated in the bill of lading as being packed within
the container are the “packages” to be used in computing the carrier’s
over-all liability. The Rules also increased the package limitation
recovery amounts. The Hamburg Rules are also addressed, in part,
to the problem of the unit limit of liability. One cannot help but
sympathise with the comment of Judge Haight of the New York
District Court, made in the course of his opening address to the Bill
of Lading Conventions Conference in New York in November 1978,
when he said

[jludges do not enact laws; at least they should not attempt
to do so. It is for the parliaments and congresses of the
world to enact the laws; judges enforce and apply them,
with the help (or hindrance) of advocates. The Hamburg
Rules, if enacted, will make differences in the lives of Ad-
miralty judges. Some issues are simplified. Courts of Appeal,
for example, can stop worrying about whether a container
is a package and go on to more challenging endeavours.

The Visby amendments to the Hague Rules, more properly known
as the 1968 Brussels Protocol to the Hague Rules, have not been
adopted as yet in Australia. Nor have the Hamburg Rules. In relation
to the latter I have recently had the privilege of rcading a series of
papers and commentarics prepared by the Hamburg Rules Sub-
committee of the New South Wales Branch of your Association in
response to an invitation from the Commonwealth Attorney-General’s
Department for an expression of views on the question of Australian
accession to those Rules. The considerations for and against adoption,
from a legal point of view, are clearly and concisely set out. The
ultimate conclusion of the Sub-committee is that, from a legal view-
point only, Australia should not accede to the Hamburg Rules.
Generally speaking shipping. insurance and cargo interests take dif-
ferent views. I understand that there is a move afoot by the United
States Maritime Law Association to persuade the US. Government
to ratify the Visby amendments.* Unless and until all the major

¢ See the Journal of The MLAANZ, June 1983, Vol 1 No. 2, p. 24,
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maritime nations do adopt either the 1968 Brussels Protocol or the
Hamburg Rules or some other Rules shipowners and shippers will
have the prospect of operating and trading under perhaps three con-
current and alternative international conventions governing their rights
and liabilities inter se. Thus, it is plain that if the amendments to
the Hague Rules do not win ready acceptance further efforts will have
to be made to find formulae by way of compromise which will be
accepted, having regard to the immense problems with which they
deal. Another consequence of the non-adoption of the Visby amend-
ments or the Hamburg Rules, so far as Australia is concerned, is
that problems of the sea carriage of goods, and especially those
concerning containers which I have earlier summarised, will in many
cases continue to be problems and to be fertile sources of litigation
to be considered by the courts.

Another problem with which the law must grapple and endeavour
to keep pace is the fact that containerisation has brought about a
general decline in the value of bills of lading as reccipts for the goods
they represent. This is an inevitable result of the declining role of
carriers in the preparatory stages of transport operation where con-
tainers are involved and of the general principle which allows carriers
to refrain from taking responsibility for the accuracy of particulars
of the cargo which cannot be inspected on receipt. Containerisation
has also led to difficult legal problems concerning the responsibility
of the carrier for damage arising from improper container stowage.
In this respect I would mention only, without dealing with them, the
two American cases of Houlden & Co. v. 8.5. “Red Jacket'™ and the
later case of Poliskic Line Oceaniczne v. Hooker Chemical Cor-
poration.®

So much for containers and for the combined transport which they
have made possible for the benefit of all, including the lawyers who
are required to solve the problems which they raise.

TERRITORIAL WATERS AND THE SEA-BED

Let me turn now to consider briefly some of the other problems
with which the law must endeavour to grapple in our changing maritime
and commercial world. Most, if not all, have already been the subject
of attempts by various nations, whether at international conventions,
by treaties or by domestic legislative enactments, to solve them or at
least to deal with some of the issues which they raise. Sometimes
they have succeeded, at lcast in part, but the various problems will
continue to cry out for new solutions with the march of time and
will no doubt constantly occupy the attention of gatherings such as
this well into the twenty-first century.

51977 AM.C. 1382, affirmed in 1978 by the Second Circuit Court of Appeals.
6499 F. Supp. 94.
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Perhaps no aspect of our changing maritime and commercial world
has excited more controversy and interest in the last twenty-five years
than the expanding national claims to the sea-bed and the once-free
sea itself. The traditional three mile limit for territorial waters is
today virtually abandoned, even by powers with strong maritime
interests and traditions, and a number of states, both big and small,
have long claimed a twelve mile limit. The effectiveness of this inroad
upon the freedom of the seas was considerably increased by the decision
of the International Court of Justice in the Anglo-Norwegian Fisheries
case (United Kingdom v. Norway)® in 1951, which was adopted by
Article TV of the Geneva Convention on the Territorial Sea and the
Contiguous Zone of April 1958. A far more dangerous erosion of
international legal rights and freedoms, through expanding national
claims, has been the evolution of the doctrine of the continental shelf.
In 1958 the Geneva Convention on the Continental Shelf, ratified
by nearly forty states and in force since June 1964, confirmed the
acceptance of the continental shelf doctrine as a general principle of
international law. But even states which, like West Germany, did
not ratify the Convention, have claimed jurisdiction over the continental
shelf. The International Court of Justice in its judgment in The North
Sea Continental Shelf cases (Federal Republic of Germany v. Denmark;
Federal Republic of Germany v. Netherlands)® of February 1969,
dealing with the dispute about the respective continental shelf boun-
daries between West Germany on the one side and Denmark and the
Netherlands on thc other, confirmed the existence of an ipso jure right
of the coastal state to the continental shelf. The rapid technological
process of underwater exploration and exploitation of sea-bed re-
sources, including stationary ocean bed laboratories, submerged
vessels, the laying of pipes along the ocean bed and other means of
making exploitation of sea-bed resources possible at even greater
depths, has led to ever expanding claims. Licences have been granted
for exploration and exploitation of resources, especially oil, in a
wider area than the original continental shelf, and the concept of the
latter has gradually been replaced by that of a “continental margin™.
The proclamation of 200 mile zones as territorial waters by many
coastal states has meant an open and massive encroachment upon the
freedom of the seas. The so-called cmerging nations, including those
with no direct access to oceans, claim to have a share in the resources
of the sea which, of course, covers approximately 70 per cent of
the earth’s surface and has an arca of about 300,000,000 cubic miles.
We are told that at the present time at least 40 per cent of the
world’s oil resources are to be found under the sea and there are vast
reserves of magnesium, phosphates, cobalt, nickel, copper and uranium,
There are estimated to be 37,000,000 tons of silver and 2,000,000

“119511 LC.J. Reports 116,
8119691 1.CJ. Reports 3.
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tons of gold. Is it any wonder that so many maritime nations contend
that their continental shelf is a vital part of their territory. As Louis
Henken reminded us, in an article written in 1972, the sea retains
substantial traditional military significance; it retains importance as a
source of fish; it has become a vital airway for commercial and military
aviation and a vital base for submarine engines of war; it provides
new forms of food; the mineral resources of the sea-bed are increas-
ingly accessible to exploitation and the waters themselves contain
interesting mineral possibilities for the more distant future; there are
promises of new forms of transportation and other human sojourn
and activity on the sea-bed, on and in the sea or on platforms rising
above it; and the seas will be prominent in efforts to control weather
and climate.

Increasingly, the new uses of the sea compete with and complicate
the cld cnes. Fishing and transportation are hampered by nuclear
testing or by mineral exploitation; the disposal of nuclear and other
waste threatens fish, hampers recreation and other uses of coastal sea,
disturbs the marine ecology and impinges on life on land. The struggle
is on between competing national interests, between state and com-
munity, between freedom and responsibility, between laissez-faire and
regulation and between competitive enterprise and co-operation for
welfare. The erosion of the freedom of the seas — probably the single
most important achievement of the law of nations as it has developed
since the days of Grotius — occurs at a time when long range missiles
can cross the oceans within minutes and when the world-wide dangers
of the pollution of air and water and the threat to the survival of
marine life have become of international concern. The need for shar-
ing and policing the resources of the earth has probably never been
more urgent.

Against this background it is perhaps little short of remarkable that
in 1982, after many years of treaty negotiations and hard bargaining,
there was produced by the Third United Nations Conference on the
Law of the Sea a new international convention proposing new rules
for the use and exploitation of the sea and the bed beneath it. The
United States of America voted against it apparently because of its
objection to the decp sea-bed mining provisions and 17 nations, in-
cluding the United Kingdom, the Soviet Union, Italy and West Ger-
many, abstained from voting for its adoption. Australia was one of
about 125 countries which have now signed the Convention. There
have, T understand, been some ratifications but as yet the number falls
considerably short of the 60 required before the twelve months
period, after which it comes into force, commences. In October 1981
there was a unanimous resolution in the Australian House of Repre-
sentatives supporting the Convention in principle and, hopefully, Aus-
tralia will ratify in due time. Our country, of course, has a huge
coastline, a barrier reef which is probebly unsurpassed and unparalleled
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in any other part of the world and tremendous fishing areas and its
position as an island continent, located between the Indian and the
Pacific Oceans, gives it a greater interest in matters such as are dealt
with in the new Convention, with its 320 or more Articles and eight
annexes, than many other countries. So far as Australia is concerned,
there has been considerable legislative activity by the Federal Parlia-
ment in recent years in dealing with some of the problems with which
the Convention itself deals. In 1978 amendments were made to the
Fisheries Act 1952 (Cth) to establish a 100 nautical mile fishing zone
in place of the twelve mile zone which had been introduced eleven
years previously; the National Parks and Wildlife Conservation Act
1975 (Cth), the Great Barrier Reef Marine Park Act 1975 (Cth)
and the Historic Shipwrecks Act 1976 (Cth) were all directed to the
protection of maritime areas and objects of natural and cultural
significance. Mr R. D. Lumb of the University of Queensland, in an
article published in the Imternational and Comparative Law Quarterly
of January 1980, said that the Acts which I have mentioned, and
others to which he refers, indicate that the Australian solutions to the
problems of resource utilisation, boundary delimination and conserv-
ation of areas and objects of natural and cultural significance are based
on a legislative and administrative structure which is responsive to
recent deveclopments in international law and practice.?

No doubt you will be familiar with the principal provisions of the
new Law of the Sea Convention and so I will mention them but
fleetingly. In particular it establishes twelve nautical miles as the
maximum permissible breadth of the territorial sea, the sovereignty
of the coastal state being subject to a right of “innocent passage” for
foreign ships but not for aircraft or submerged submarines. It makes
elaborate provisions entitling the coastal state to explore and exploit
the natural resources of the sea-bed and sub-soil of the continental
shelf adjacent to its coast and seaward to its territorial sea, and
permits the coastal state to establish the permanent outer limit of its
continental shelf at either 200 nautical miles from the coast or the
outer edge of the continental margin whichever is further seaward.
Its elaborate criteria for locating the edge of that margin are designed
to allocate virtually all sea-bed oil and gas to coastal states. The latter
specificallv have some important duties imposed upon them in relation
to environmental standards, paying some percentage of the value of
mineral production into an international fund to ensure that adequate
steps are taken against pollution and to ensure the conservation of
living resources in the waters of the economic zone. The latter is a
new concept. Under the Convention every coastal state has a right
to establish an exclusive economic zone seaward of its territorial sea
and extending up to 200 nautical miles from its coast. Certain

PR, D. Lumb, “Australia and the Law of the Sea: Recent Deveolpments”
[19801 29 Insl & Comp. L.Q. 151












