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3. ARTICLES AND PAPERS 
ADMmALTY JURISDICTION IN AUSTRALIA: THE AUS- 
TRALIAN LAW REFORM COMMISSION'S REFERENCE 

By PROFESSOR JAMES CRAWFORD 

At the Austratiarz Law Reforin Agencies' Conference in Brisbane, 
from 1-2 July 1983, Profe.rsor James Crawford, the Commissioner 
in Charge of the Reference of the Austmlian Law Reform 
Commission on Admirnltv jurisdiction, delivered the paper which 
is reproduced below. 

I. INTRODCCTION 

Tt is comforting and unusual for a Law Reform Commission to be 
asked to report on an area of law which all shades of opinion agree is 
antiquated, indefensible and in need of reform. At least, it is unusual 
i n  the experience of the Australian Law Reform Commission. Many 
o f  our References raise as a - if not the - central issue whether we 
a r e  not better off muddling along as we are with existing legislation or 
common law rules: the law of evidence, the recognition of Aboriginal 
customary law, matrimonial property, are areas that spring to mind. 
B u t  no-one suggests we would be better off muddling along with the 
Colonial Courts of Admiralty Act 1890 (Imp.)? with its labyrinth of 
historical anomalies, jurisdictional uncertainties and archaic restrictions 
o n  Admiralty jurisdiction. That is a start. 

But the question remains how far reform of Admiralty jurisdiction 
should go, what its content should be and - as the Reference to the 
Commission would indicate - these questions are not settled. More- 
over, the experience in comparable countries suggests the need for care, 
lest the reforms introduced create unnecessary new problems or do not 
really succccd in getting rid of the old ones. Thus, the Canadian ~olution 
- repeal of the Colonial Courts of Admiralty Act 1890 (Imp.) ac- 
companied by a form of "incorporation by reference" of the old law - 
has led the Courts back to the old historical problems, the old legislative 
provisions, to discover the content of the "new" jurisdiction.' This ap- 
plies to some extent, even to England. There the Administration of 
Justice Act 1956 (U.K.) substantially increased and clarified the scope 
of Admiralty jurisdiction, in part as a response to international develop- 
ments such as the 1952 Brussels International Convention relating to 
the Arrest of Sea-going Ships. B - ~ t  the 1956 Act in a number of 
respects fell short of the Convention, causing problems which have 

T e d e r a l  Court Act 1970 (Can.) (R.S. c. 10, 2nd Sopp.) s. 12;  Troplc~otid 
A.  G ,  v. Sii.nco Wirc & Nnii Co. ( l 9 P O )  99 D.L.R. 13d) 235: A~rtcirer Siiippirrs 
Corp. v. T11e "Copricorfi" f 19801 1 I I D.L.R. ( 3 d i  289; Arir Siennls!tip Co. v. 
itssociari.J ,Mr'tois arid Mirlcro!s (1980) i10 D.L.R. (3J? 1. Ci. R. W. Kerr, 
"Constitutional Umil:rtions on the Admiralty J~arisdiclion of the Federal Court'' 
11979) 5 Driiirorrrie I,. 1. 568. 
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produced a good deal of litigation.? The Supreme Court Act 1981 
(Eng.), a consolidating measure. further acsimilated English law to 
the Convention but again incompletely. In the words of one English 
commentator, 

we need a comprehensive statute dealing with maritime claim.. and 
their enforcement; until it arrives ne  must do battle with the 
challengcs protided for us bq the present - inadequate - frame- 
work of whlch the Supreme Court Act 1981 forms the centre.j 

In Australia the Zelling Report - that is, the Report of the Joint 
Con~mittee of the Law Council of Australia and The M3ritime Laa 
Association of 4ustralia r?nd Xew Zeal tnd cn Admiralt? Juriqd~ction 
in Auctralia under the chairmanship of Mr Justice Zelling. entitled 
Admiralty Junsdrction u1 Artstralin - is a \alu,xble start. ( \ f ~ o r ~  
properly, it could be described as a kaluable continuation of the tireless 
efforts of its Chairman to achieve reform in this area of the Ian ) 
However. a number of matters (for example. criminal jurisdiction) are 
not dealt with at all in the Report: others are referred to in the Draft 
Bill appended to it but are not discussed (for example. the problem of 
arrest of sisterships and related quegtions): on still others (for example. 
the Admiralty jurisdiction of courts beloa Suprcme Court level) there 
was some disagreement within the Committee. A number of matters 
(for example, the machinery for interjurisdictional co-operation, the 
content and making of Admiralty Rules) are only discussed in general 
terms. 

11. THE A.L.W.C. REFERENCE: WORK IN PROGRESS 

Perhapz for these reasons, perhaps also to get a second (different?') 
opinion on the question of Federal versus Suprcm: Court jurisdiction 
in Admiralty, the previous Government referred the topic. along nith 
the Zelling Report, to the A.L R.C. 'I-he Terms of Reference are set out 
in the previouq edition of this Journal. Ekidentlg the Comn~ission is 
intended to carry out a more comprehensike examination of the isrucs, 
in the light of the Zelling Report and the other matters referred to. I 
suspect that another reason for the Reference - along with sekeral 
others given by the previous Gokernment at about the same time (for 
example, service and execution of process, fore~gn state immunity) - 
was a desire on the part of that Government to see the Commission 
working in less controversial areas, niore concerned nith the machine? 
of the legal svstem than with large issues of polict. This is not neccs- 
sarily a criticivn: a bal,, -e between "po1icy"and "black-letter law" 
questions. between large long-term projects and smaller Innre manage- 
able ones, seems to me to be desirable For a body such as the A.L.R.C. 

Wotec 27 - 31 i.ifra. 
an, C ,  Jackson, "Admiralty luiii&tian - The 91prcme Gomt Act 1981" 

[ I982 2 t..vi.C,L.Q, 256, 237. 
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and,  in any event, the distinction between policy-oriented and black- 
letter law references is, I think, mostly illusory. 

A good deal of preliminary and preparatory work has been done on 
t h e  Admiralty Jurisdiction Reference and substantive writing and con- 
sultation has now started. Dr Damien Cremean of the Victorian Bar 
h a s  been appointed to the Commission as a Senior Law Reform Officer 
for  six months, to work exclusively on the Reference. Dr Cremean 
obtained his doctorate at Monash University with a thesis on Admiralty 
jurisdiction:* he is, accordingly, well qualified for the task. It is in- 
tended to produce four :-:e:rch papers on the Reference, to be 
followed by a brief discussion paper summaricicg +he tentative con- 
cicsions reached in +he ~esezrch Tmers. Research papers will be 
prepared on the following topics: 

RP 1 : An Australian Admiralty Act: The Ambit of Admiralty 
Jurisdiction: 

RP 2 :  Admiralty Jllrisdiction in Australia: The Courts Exer- 
cising Original and Appellate Jurisdiction; 

RP 3: Admiralty Procedure and Rules; 
RP 4: Prize L3w and Procedure. 

After these papers are prepared and issued, public hearings or other 
consultations will be held leading to a report on the Reference in the 
tatter half of 1984. 

At the same time the Commission is working on another project, 
the subject of a recommendation in the Zelling Report: namely, foreign 
state immunity. State-owned ships are frequently involved in Admiralty 
litigation and, although the comnlor: law on this aspect of the topic 
is  now reasonably clear,' it seems sensible to look at the topics in 
tandem. Four research papers on state immunity are now available: 
the finnl one vill he ~vailable late in September, leadin:! to a rep?rt 
on foreign state immunity early in 1984.6 

111. SOME ISSLTS 'IF ADVIRALTY JURISDICTION 

Thc constitutional and jurisdictional aspects of Admiralty jurisdiction 
have already attracted an extensive literature, both in Australia and 
elsewhere, and wi!l of course be fully discussed in the research papers. 
I n  this paper I will deal only with certain specific questions that 
warrant comment. 

1 .  The Extertt of Common~vealth Power to Enact a Con~pre- 
henrive Admirafty Act 

4 D, 3. Cremean. "Jurisdiction in Admirally in Australia" (Monnsh Ph,D., 
1980, p ~ .  1-254). 

fi Tiia Piiiiippii~i, .-iiiii: .(:I 119771 A.C. 373: 1 Ci~ah.rrso L"-J Partido [I9821 2 
All EX, 1064. 

6 For a survey of the i-sires see J. Ccawfqrd., "A Foreign State lmmuaitics Act 
for Au;trall;.'" 19") i 8 -2 .. . Y.iJ.1.L 

It  seems to me that there would be fairly general agreement on the 
iollowing propositions: 
- The Commonwealth Parliament has general power to invest 

Federal, State and Territory courts with "Admiralty and 
maritime jurisdiction" by virtue of sections 76(iii) and 112 
of the Constitution: 

- That phrase, though of uncertain ambit, should be and is 
likely to be broadly construed; 

- TO the extent tbat such jurisdiction is vested in Supreme 
Courts their jurisdiction under the Colonial Courts of Ad- 
miralty Act (1890) (assuming it exists7) will be excluded 
as inconsistent. 

Thus, whether or not such exclusion technically constitutes "repeai" or 
not, it is clearly effectbe to exclude the Imperial jurisdiction in favour 
of the federal one. Actually, I see no obstacle - provided, as is 
inevitable, the Commonwealth enacts legislation conferrins Admirnlty 
jurisdiction at least as broad as that arising under the Colonial Courts of 
Admiralty Act 1890 (Imp.) - to the express repeal of the 1890 Act in 
relation to Australia. In those circumstances such repeal is clearly 
incidental to the investment of jurisdiction if not merely declaratory 
of its effect. There would, therefore, I think, be no need for the 
reference of power under section Sl(xxxvii) of the Constitution to 
extinguish the jurisdiction of State Supreme Courts as Colonial Courts 
of Admiralty. 

On the other hand, 1 agree with the view that section 7G(iii) of the 
Constitution is not a source of power to enact substantive Admiralty 
and maritime legislation - or rather, that is a source of power only 
to vest jurisdictian (and, under section 51 (xxxix) or otherwise, to 
legislate incidentally to such investment). It may perhaps be desirable 
to enact substantive Admiralty legislation in Australia: certainly it is 
desirable to revise and reconsider the Navigation Act 1912 (Cth). 
The power of the Commonwealth over substantive Admiralty and 
maritime matters is substantial but not plenary. But the Terms of 
Reference of the A.L..R.C. extend only to Admiralty jurisdiction and 
matters incidental thereto (including incidental or consequential am- 
endments to the Navigation Act 1912 (Cth) and similar legislation). 

7 The Report of the Joint Committee of thc LZYI Council of Australia and The 
Maritime Law Association of Australia and New Zealnnd (the "Zt.lling Report") 
takes the view at page 12 : ' ~ t  Supreme Court Admiralty jnrisdiction derives 
from s. 39 of the JuLIiciary A;t 1903 (C'h) rather than the Colonial Courts o f  
Admiralty Act 1890 (Imp.). So (tentatively) do  Z. Cowen and L. Zines. Federal 
Itrrisdictioit in Arrrrrrrlia (2nd ed. 1978) 228-1-33. The weight of judicial opinion 
favours the other view: iWcfi~r~raitii ~McEaclier?~ Lfd v. Shell Co.  of Aitstrtziici 
Lid (1945) 70 C.L.R. 175, 209-110 (Dixon J : ) ;  CI:i?ia Oceart Shippin,? Co. v. 
Sorrtlr Airstraiia f 1979) 27 A.L.R. 1, 40-47 (Stephen 1.1, 55-57 fAickin 3, ) .  but 
rf. 47-51 CAurphy J . ) .  Significanay, Gibbs 5. in the latter case regarded the 
question as "completely open" (id., 36.-25)- a view which, on the nuthori!ies, is 
clearly right. 
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T h e  larger enquiry, if there is to be one, would require new and larger 
Terms of Reference. 

At the same time the distinction between jurisdiction end substance 
i n  this case is extremely difficult to draw, given the history of Admiralty 
as an elaboration of rilles and remedies by virtue of a jurisdiction. So 
i n  a number of respects it is likely that matters of substance will arise: 
if these do not fall within the incidental power to sections 76(iii) and 
77(iii) of the Constitiution, it may be that the Commonwealth Parlia- 
ment will technically lack plenary power over them. But any shortfall 
i s  likely to be minor and rezic!xl, once sections 51(i), (xx) and (xxix) 
o f  the Constitution have been called into play. 

2 .  Jurisdiction : Fer'eral or State Courts? 
A matter of considerable interest is the question which court or 

courts should exercise Admiralty jurisdiction: indeed the Commission 
h a s  already received a number of submissions on the point. Admiralty 
jurisdiction is the classic instance of the maxim boni jrtdicis est nmpliare 
jrlri~dictionem at work: the process is not finished yet. 

The question of Federal Court or Supreme Court jurisdiction is 
discussed at some length in the Zelling Report. The discussion com- 
mences by rejecting exclusive Federal Court jurisdiction and finishes 
b y  accepting the view that there should, in effect, be exclusive Supreme 
Court jurisdiction, with the Federal Court having a role only with 
respect to those federal Territories for which a T e r r i t o ~  Supreme 
Court has not been proclaimed t3  exercise Admiralty jurisdiction 
under the proposed Act. The reasons given for rejection of Federal 
Court jurisdiction are essentially two: first, that "to adopt this choice 
would be contrary to the long history of involvement of the States in 
Admiralty jurisdiction mattersW"nd secondly, that Federal Court 
jurisdiction would be inconvenient in view of the problems that would 
almost certainly arise with "associated" matters of non-federal juris- 
diction. These problems are, of course, already familiar to us in the 
context of Family Court and especially Federal Court jurisdiction, for 
example under the Trade Practices Act 1974 (Cth). 

Although the recommendation that Admiralty jurisdiction be exer- 
cised exclusively by a Supreme Court is a strong one, there are several 
curiosities in the way in which the alternatives are dealt with in the 
Zelling Report. The first is in its discussion of alternatives, other than 
exclusive Federal Court jurisdiction. One serious alternative, I should 
have thought, would be concurrent Federal and Supreme Court juris- 
diction, with appropriate provision for transfer of proceedings. In 
Eact, the report only deals with this option in the context of a dual 
State and federal legislative scheme," which it rejects for good reason. 
'There is no very strong argument for a joint federal and State scheme 
- - -  

W e  7ellmg Relprt, id 38. 
3 The a l t i ng  Report, i d ,  38-39. 

f' 
?., 

Adrnlralty Jurisdiction in Australia 9 

in this field. if it is the case that the Commonwealth possesses general 
legislative power and if one accepts the argument (as the Zelling 
Report clearly does) that there is a positive merit in uniformity in 
this field, a uniformity that has until now been assured by the Colonial 
Courts of Admiralty Act 1890 (Imp.). But the Report does not 
examine the possibility of vesting original jurisdiction jointly in both 
State Supreme Courts and the Federal Court, with the plaintiff having 
an initial choice of forum. Such an investment could occur under a 
single Commonwealth Act, in exactly the same way as the Family Law 
Act 1975 (Cth) for a time vested joint jurisdiction in the Family 
Court and the Supreme Courts. The potential attractiveness of this 
solution (and I stress that I am speaking tentatively for myself only 
and not for the Commission) seems to be borne out by the second 
curious feature of the Report, its treatment of residual High Court 
jurisdiction in Admiralty. 

As is well known, the High Court since its establishment has been 
a Colonial Court of Admiralty under the Colonial Courts of Admiralty 
Act 1890 (Imp.), on the basis that it is a court of unlimited original 
civil jurisdiction in a British posse~sion.'~ Of course, like other matters 
within High Court jurisdiction, this jurisdiction is exercised on an 
Australia-wide basis. By contrast the Admiralty jurisdiction of State 
Supreme Courts under the 1890 Act is exercised to the same extent 
as the ordinary civil jurisdiction of those Courts;ll and is accordingly 
ccnfined to a particular State or Territory. The Australia-wide juris- 
diction of the High Court allows a writ served out of a particular 
registry to be served anywhere in Australia, including a writ in rem. 
By contrast a writ in vem issued out of a particular Supreme Court 
can only be served within that jurisdiction: there has never been any 
machinery for endorsing such writs for service outside the jurisdiction.12 
The High Court, therefore, has the advantage of providing a facility 
for chasing ships travelling from one State to another in respect of any 
Admiralty matter for which a writ in rem is available. The point was 
made by B. H. R4cPherson Q.C. (as he then was): 

To  litigants faced with the multiple problems of Admiralty jcris- 
diction, the existence of such jurisdiction in the High Court, as 
the only civil court in Australia whose writ runs throughout the 
land, has been and remains a not inconsiderable advantage. This 
is of particular importance in cases involving defendants like a 
ship, whether foreign or home-owned, whose mobility enables it 
to escape service of nrocess of State Supreme Courts by continu- 
ally moving out of State limits.I3 

I* Z, Cowen and L. Zines. note 7 supra, 63-72. 
11 Colonial Courts of Admiralty Act 1890 (Imp.) sub-s. 211 ). 
IzAichorn and (70. KG. v. "Tlne Talcbot" 11974? 3 A,L.R. 575, a dechion of 

Stephen J. 
13 B. W, McPhersoe, "Admiralty J-.isdiction and the Federot Court" (1981) 

55 A.L.J. 42 ,  78. 
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The Zelling Report does not acknowledge this as a potential advantage 
of Federal Court jurisdiction and it is, with respect, somewhat coy ill 
its treatment of the alternative, continued concurrent High Court juris- 
diction. The text of the Report says only that "[ilf our recommendation 
be accepted it follows that the High Court nzay also have original 
jurisdiction under the Act" (emphasis added).'* Similarly, the summary 
of  recommendations states thst "in addition, the High Court may also 
have original jurisdiction under an Australian Admiralty Jurisdiction 
Act".15 In contrast, the Draft Bill annexed to the Zelling Report. 
although it does not expr:ssly vest jurisdiction in the High Court, 
contains a provision - namely sub-clause 13 ( 3 )  dealing with cases 
inqtituted in the High Court. The note to that clause refers to 

the present useful practice, when a ship is on the move and speed 
of action is necessary, of being able to issue admiralty proceed- 
ings in the High Cqurt Registry in any State. We recommend that 
that practice be not abolished or curtailed in the new admiralty 
jurisdiction legisl~ti,on. Continuation of the practice should be 
possible under Part IV of the High Court of Australia Act 1979 
(Cth) . . .IS 

Part IV of the High Court of Australia Act 1979 (Cth) is concerned 
with the Registry and procedure of the Court. That Part by itself 
would not enable valid writs to be issued out of a High Court Registry 
if the High Court had no jurisdiction in the matter. 

There seem to be onl!; two ways to ascure Australia-wide Admiralty 
juri:c?iction, rather than Admiralty jurisdiction limited to each State or 
Territory. One is to invest Admiralty jurisdiction in a federal court 
and, if this is to be done, there would seem to be no case for it to be 
the High Court rather than the Federal Court. Steps have rightly been 
taken to d;~rest the High Court of mist of its original jurisdiction 
cl~ereas the Fcrlzr~l Cwr t  is a court with Australia-wide jurisdictiorl 
in a considerable v3riety of matters. I doubt whether the High Court 
~vould be particularly well disposed to a new provision investing it with 
orisinal iurisdiction which it was never intented to exercise merely to 
provide State Supremr: Courts with a convenient procedural device to 
expand their jurisdictions. The second method would be to invest each 
Supreme Cwrt  3% i\dniraltv jurisdiction on an Australia-wide basis, 
so that a writ issued out of the South Australian Supreme Court 
could be served on a ship anywhere in Australia. I can see no con- 
stitutional restriction on such a provision; the restriction in sections 39 
and 39A of the Judiciary Act 1903 (Cth) to the existing jurisdictional 
reach of the various State courts is a statutory not a constitutional one 
On the other hand there may be administrative diRieulties in having 

14'The Zelling Report. note 7 snprc, 49 

1"d,, 10. 
:$ Id.. 72. 
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the officers of one State court executing the process of another (even 
under uniform federal legislation) and the case would, unless trans- 
ferred, have to be heard in the original State, at least as a matter of 
convenience if not one of the "constitution" of the State Court. For 
these reasons, the device of concurrent Federal and Supreme Court 
jurisdiction. allowing litigants a choice depending on the facts of the 
particular case and with appropriate cross-vesting and remittal pro- 
visions, seems at first sight an attractive one. 

It has a further advantage. As the Chairman of the A.L.R.C. 
frequently point out, all good law reformers start off with the status 
quo. The status qrra at present is unquestionably one of concurrent 
federal and State jurisdiction in admiralty.17 No special difficulties 
rippear to have risen from the concurrence of High Court and Supreme 
Court jurisdiction in this field; indeed, as we have seen, there are 
distinct advantages in this position. But the approximation to the 
status quo may be closer still. It has been very persuasively argued 
that, possible per incuriam, the Federal Court of Australia is now a 
court bested with Admiralty jurisdiction by virtue of being a court of 
"unlimited civil jurisdiction" in a British possession (namely Austra- 
lian).'? The only moderately convincing arLgument against this position 
is that the term "unlimited civil jurisdiction" was not intended to refer 
to courts having specialised or particular jurisdiction (even if "civil"). 
For example, it is hard to accept that the New South Wales Land and 
EIJ-:ironment Court may have Colonial Courts of Admiralty Act 1890 
(Imp.) jurisdiction.l0 But even if one accepts this argument for 
<pecialist courts with limited areas of unlimited civil jurisdiction. that 
leaves the question open as to whether the Federal Court is a specialist 
court in this sense or whether its jurisdiction is now sufficiently ex- 
tensive that it can now be regarded as a court of general jurisdiction. 
Is the Federal Court more like a "single instance" court such as the 
Land and Environment Ccurt or is it more like a superior court of 
general jurisdiction such as ar;y of the State Supreme Courts? Perhaps 
that might depend on x+ho has to answer the question. There are 
clearly divided opinirns in the High Court itself on the rc!ativz p~qr i r - s  
of the Federal Ccmt and the Supreme Courts. In any event, it is iron- 
ical that one "conser\~ative" argument with respect to the investment of 
Admiralty jurisdiction in the Federal Court might rest on its classifica- 
tion now as a generalist or specialist court! 

This does not, of course, exhaust the range of arguments about 
Admiralty jurisdiction. C %er matters that would need to be considered 
include: 

17 See note 7 sriprr: for the different views. 
18 Note 13 srrpra, 76-78. 
IOC. A. Ying, "Colonial and Federal Adrnirnltji Jurisdiction" (1981) 12 

F.L,R. 236, 258-255. 
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- The need to allow and encourage specialisation amongst 
judges in Admiralty which, at least in the smaller States, 
would be difficult to achieve in the absence of Federal Court 
jurisdiction. (And if it be said that specialisation would 
occur in Sydney and Melbourne if Supreme Courts had 
Australia-wide jurisdiction, why should the other States be 
denied the possibility of local Federal Court rather than 
distant Supreme Court adjudication?) 

- The danger of jurisdictional wrangling with respect to "as- 
sociated" matters, which already disfigures Australian law. 
Against this. it can be argued that the diRculties have been 
exaggerated and that, since the High Court's decisions in 
Adam P. Brown Male Fashions Pty  Ltd v. Philip Morris 
I ~ c . ~ O  and especially Fencott v. M ~ l l e r , ~ ~  these difficrtlties 
are manageable. Indeed, it might be possible to provide that 
in a case where part of the dispute was outside the jurisdiction 
of the Federal Court the matter should be transferred to the 
Supreme Court and that the pleadings should thereafter be 
taken to have been Supreme Court pleadings ab initio. The 
Commonwealth Parliament could not, of course, authorise 
State Courts to exercise what would be ex hypotkesi purely 
State jurisdiction but a merely procedural provision alloiving 
them to do so might possibly be valid. 
An argument against vesting any Federal Court jurisdiction 
might be the loss of State judicial expertise, in that it might 
be expected that Admiralty cases would tend to be brought 
in the Federal Court rather than the Supreme Courts of the 
smaller States. This is, T think, very close to the heart of the 
sensitivities about the Federal/State Court debate. On one 
view there is a positive advantage in free enterprise com- 
petition between courts in this ~ontext .~? However. it may 
be that there few Friedmanite judges on the Supreme Court 
benches in the smaller States! 
A sub~tantial difficulty with the dual jurisdiction approach is 
the question of intermediate appeals. One possibility, perhaps 
the simplest, would be to provide for appeals to go in the 
case of the Federal Court to the Full Federal Court, in the 
case of a Supreme Court to thc Full Supreme Court or Court 
of Appeal. But it would be more in line with the need for 
uniformity in Admiralty jurisdiction and the pattern in certain 
other areas of federal jurisdiction where there is an appeal 
from a Supreme Court judge at first instance to the Full 

' 6 )  "(981 ) 35 A.L.R. 625. 
2 1  (1983) 57 A.LJ.R. 311.  
22 cf, nr 6. de 0. Walker. "Competitici. between courts: bane or bouniyy 

(1981) 55 A.1L.I. 11: 

Federal Court. to provide that all appeals should go to the 
Full Federal Court. On the other hand, I suspect the issue 
of sensitivities would be aroused here possibly in even more 
aggravated form and, in any event, difficulties of associated 
jurisdiction again arise. 

It will be clear that the jurisdictional arguments are not clear cut or 
straightforward and the Commission has certainly formed no view 
whatever upon them. In its Report on Insurance Contracts the 
A.L.R.C. was able to avoid the issue on the basis that there was no 
particularly insurance reason for preferring Federal Court to Supreme 
Court jurisdiction in that area.2s I am not sure that the same can be 
said for Admiralty jurisdiction given the highly specialised nature of the 
jurisdiction and the need for uniformity. Perhaps the imminent unified 
court system for Australia will resolve the problem for us, although I 
doubt it. 

3. The Scope of Jurisdiction: Sistersltips and Charterers 
A full study of the problem of arrest of "sisterships" and of ships 

owned by persons liable in personam in respect of their charter, pos- 
session or control of a ship, is outside the scope of this paper. The 
subject is a difficult one, exacerbated - as Professor Jackson has 
pointed out - by the tendency to conflate arrest, jurisdiction and 
enforcement under the single rubric of an action in rem.z4 The pro- 
visions of Article 3 ( 1 ) ,  (2)  and (4) of the 1952 Bntssels International 
Convention relating to the Arrest of Sea-going Ships are, with one 
exception, reasonably clear but the Administration of Justice Act 1956 
(U.K.) considerably confused matters by partially implementing those 
provisions in somewhat different language. The result has been a series 
of judicial disagreements on issues such as 
- whether a ship under demise charter is "beneficially owned 

as respects all the shares therein" by the demise charterer, 
within the meaning of sub-section 3(4) of the Act;*% 

- whether the term "charterer of, or in possession or in control 
of the ship" in that sub-section is limited to demise 
 charterer^;?^ 

- whether a ship which is not strictly a "sistership" (because 
it is not of the same ownership as the ship involved in the 

23 Insrirancr Contracts (1982) A.L.R.C. 20, para. 335-336 (majority), 337 
(dissent). 

24 C f .  note 3 supra. 
" Tire Andrea Ursrrla r19731 Q.B. 265 (Brandon J. ) ;  not followed in I Cortgreso 

del Partido 119781 O.B. 500 !Robert Goff J . t .  The "Fntlrer Thnntcs" 119791 ? 
Lloyd's ~ e ~ ' 3 6 4  i ~ h h e n  J.). In this recpecl the 1956 Act fails to implement i h e  
1952 Convention. The 1981 Act repairs the omission: para, ( i )  of cubs. 2 l f4 ) .  

2a Affirmed In ;fire 'IWantrme Trodcr" 1198 $1 2 Lloyd's Rep 153, but denied bv 
a rnajordy of the C a r t  of A w l  in Tire '"pan Terza" [ I983  1 Lloyd's ~ e p  
225 Cf B C Jackcon, noti. 3 supnz, 235. 




